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SUBJECT: Pa$mtnt and UithhbUlhg of Funds under Tizae-and-
2fatarfala Contracts

The Inspector General has recently completed a twiew Of
the-and-materials COntraCt and found BOlW ZUi6Und8XXkanding Of
the papent and withholding pravfsions of the clause at FAR
52.232-7, Payments under The-an&Material  and Labor-HOW

Paragraph (a) (2) of this clause provides the Government the
right to withhold 5 percent of payment8 othervise due, up to a
maxinium of $50,000. The Inspector General fouxx¶ a widespread
lack of understanding of the purpoee of the withholding and the
applicability of the $50,000 ceiling on withboldirrge, 88 well as
COnfUsion on when the amount of withhol8ing should be xevissd.

The contract clause directly links the 5 percent withholding
'ta delivery of the contractor's release discharging the
60vernmant from all liabilities, obligations, and claims. Ttre
withholding is conditioned on no othar.Zactor or went. The
contract clause authorizes the vithholding %nfess 0themise .
PWEided in the 6Oh8d~e."

In drafting contracts, contracting officer6 tahotald not
reduce or eliminate the withholcling unl866 the a&ninfstratiV~
contracting officer is fully satisfied that the contmctor's
previous performance in providing necessary reloares has bei?l'i
adequate. The modification of a cobtract aft8r'aWati to re8Ucg
the Withholding requires exchange of cdnsf88ration.
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me Irtapectvr General aiso reported

,-- applfcab$lity of the $50,000 ceiling on

.

some confusion as to the
the wi thho ld ing .  AS

nbted ahove, the withhoLding is Pfnked to the contractoffs
release. Under the standard operation of the clzIuSe, there
should be one ufthholding (not-to-exceed $50,000) for each
release required. For example, for tinm-and-oPsWia1  Orders
issueQ unQer a’basic ordering agreement, mere should be one
release and one withholding (not-to-exceed $50,000) pe!: order,
Since each order is a aaparate contract. Fczr other tp of
contracts where each order is settled and closed separately, one
release ancl one withholding (not-to-exceed $50,000) pet other &S
required. For those contracts for which there wifr be Ody one
Settlement  and closing, even if orders have been used for control
of work within the contract, only one release and one withholdhg
(not-to-exceed $60,000) are require&

The Inspector General also repo&eQ a wfQ$Spread fail-e to
dOCUIMnt the basis for decisions to reduce wlthho~dfnqs. There
is some evidence that this documentation problem' is not ZtiteQ
to this particular vithholding decision. fn all contractual
decisions, contracting officers must male appropriate note of the
basis for their zctions. _

Please remind your contracting officers and pxoCure?nent
managers of the need for continued attention to this m8tter.
This area may also be a fruitful subject for you fUture
acquisition managearent; reviews.
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Eleanor R. 8pectOr
Director, Defense Procurement
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